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1. GLOSSARY

Unless the context requires otherwise:

“Applicable Laws” means the Companies (Guernsey) Law, the Companies (Alderney)
Law, the Prescribed Businesses Law, the Banking Supervision Law, the Insurance
Business Law, the IMII Law, the Fiduciaries Law and the Registered Businesses Law,

“Commission” means the Guernsey Financial Services Commission,
“Companies (Alderney) Law” means The Companies (Alderney) Law, 1994, as amended,

“Companies (Guernsey) Law” means The Companies (Guernsey) Law, 2008, as
amended,

“contravention” includes failure to comply,
“Court” means the Royal Court sitting as an Ordinary Court or the Court of Alderney,

“Enforcement Policy” means the Guernsey Financial Services Commission’s
Enforcement Policy dated 13 June 2011,

“Licensee” means a person who holds or is deemed to hold or has held a licence,
consent, registration, permission or authorisation from the Commission under the
regulatory Laws,

“Note” means this Explanatory Note,
“regulatory Laws” means:

(a) The Banking Supervision (Bailiwick of Guernsey) Law, 1994 (“Banking Supervision
Law”),

(b) The Regulation of Fiduciaries, Administration Businesses and Company Directors,
etc (Bailiwick of Guernsey) Law, 2000 (“Fiduciaries Law”),

(c) The Insurance Business (Bailiwick of Guernsey) Law, 2002 (“Insurance Business
Law”),

(d) The Insurance Managers and Insurance Intermediaries (Bailiwick of Guernsey) Law,
2002 (“IMII Law”),

(e) The Protection of Investors (Bailiwick of Guernsey) Law, 1987 (“POI Law”),

(f) The Registration of Non-Regulated Financial Services Businesses (Bailiwick of
Guernsey) Law, 2008 (“Registered Businesses Law”),

(8) The Financial Services Commission (Bailiwick of Guernsey) Law, 1987 (“FSC Law”),
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(h) The Prescribed Businesses (Bailiwick of Guernsey) Law, 2008 (“Prescribed
Businesses Law”), and

(i) any other enactment or statutory instrument prescribed for the purposes of the
above laws by regulations of the Commission,

all, as amended,
“regulatory sanction” includes those measures as summarised in the Commission’s

Enforcement Powers summary on its website, and such equivalent measures as agreed
to or imposed upon a party by another regulatory body, and

“Winding-Up Order” means an order granted by the Court pursuant to the Applicable
Laws for the winding up of a company.

. EXECUTIVE SUMMARY

This document sets out the Commission’s approach and methodology in relation to
seeking a Winding-Up Order from the Court under the Companies (Guernsey) Law, the
Companies (Alderney) Law, the Prescribed Businesses Law, the Banking Supervision Law,
the Insurance Business Law, the IMIl Law, the Fiduciaries Law and the Registered
Businesses Law.

. INTRODUCTION

The Enforcement Policy provides that the Commission is committed to a fair,
proportionate, consistent and responsive use of its enforcement powers, to achieve
effective outcomes. Where appropriate, the Commission will address contraventions or
misconduct by agreement with the person concerned through ordinary supervisory
processes, and attempt to agree with that person the implementation of a remedial
action plan to restore that person to compliance as soon as possible. This may involve an
agreement to changes in corporate governance, management and internal controls, an
agreement to discontinue some or all of the person’s operations or areas of activity, or
an agreement to amended or additional licence conditions, which are framed to
encourage or ensure compliance going forward.

From time to time, there will be a need for the Commission to undertake more assertive
enforcement action, through the use of its statutory powers, where action by
agreement is not considered to be a sufficient or appropriate response, where co-
operation on the part of the person is lacking and/or where the contravention or
misconduct is such that a deterrence response is warranted.

It is important that the Commission is able to fulfill its regulatory objectives and apply its
Enforcement Policy. However, the Commission is also aware of the serious detrimental
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effect that a Winding-Up Order may have on the reputation, livelihood or business of
the firm or individuals involved with that firm.

The Commission may apply for a Winding-Up Order alone or in addition to any other
regulatory sanction which it is empowered to impose under the regulatory Laws or the
Prescribed Businesses Law, as it determines to be reasonable and appropriate. Such
determination will be made on a case by case basis.

The Commission recognises that because winding-up of a Licensee brings the company
to an end, its impact may be particularly severe. For this reason a Winding-Up Order will
usually be sought in the most serious cases. However, as the circumstances in which the
Commission may apply for a Winding-Up Order vary considerably, this may not always
be the case.

. RELEVANT LEGISLATIVE PROVISIONS

Under the Applicable Laws, the Commission has the power to apply to the Court to seek
a Winding-Up Order. The Commission therefore does not have the power itself to
compel a Licensee or former Licensee to wind-up its business. Further details regarding
the grounds upon which a Winding-Up Order may be sought and other issues can be
found at the Appendix to this Note.

The right of appeal against a Winding-Up Order is as prescribed by the Bailiwick’s court
procedures.

. THE COMMISSION’S APPROACH

The Applicable Laws vary as to the circumstances and the grounds on which the
Commission may apply to the Court for a Winding- Up Order. In deciding whether to
apply for a Winding-Up Order, the Commission will have regard to the relevant
provisions of the Applicable Law. Apart from these matters, none of the Applicable Laws
prescribe any criteria that the Commission must take into consideration in determining
whether to make an application for a Winding-Up Order. It is not possible nor would it
be appropriate for the Commission to try and produce a definitive list of matters that
the Commission might take into account.

The Commission will consider in each case whether the making of an application for a
Winding-Up Order is consistent with the Commission’s Enforcement Policy and
consistent with the Commission’s functions under the FSC Law. In determining whether
the application would be consistent with the Commission’s functions, the Commission
shall have regard to:

a) The protection of the public interest,
b) The protection and enhancement of the reputation of the Bailiwick as a financial
centre, and
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c) Any matter which it considers appropriate.

In considering whether to make an application for a Winding-Up Order, the Commission
will take into account all relevant circumstances including the seriousness of any
contravention or misconduct. Apart from insolvency, examples of the types of
circumstance in which this may be appropriate are:

e Where for some reason it is appropriate for the protection of the public or of its
customers that the company and its business should be brought to an end, and

e Where it is desirable in the interests of customers or creditors that the affairs of the
company should be placed under the control of an independent person.

. PUBLICATION

Details of a Winding-Up Order granted by the Court under the Applicable Laws will be
published on the Register of Companies maintained by the Registrar of Companies. This
Register of Companies is published on the Guernsey Registry website and is available for
inspection on that website.

The Commission will proceed on the basis that there is a presumption in favour of the
Commission seeking to publish a statement in relation to the making of a Winding-Up
Order by the Court under the Applicable Laws. Such publication will generally be made
on the Commission’s website once the Court has granted the Winding-Up Order.
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