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CONSULTATION

DRAFT AUTHORISED COLLECTIVE INVESTMENT SCHEMES (CLASS B) RULES, 2012
(“THE DRAFT RULES”)

The Collective Investment Schemes (Class B) Rules 1990 (“the 1990 Rules”) came into operation on 1 October 1990.  At the time of their introduction the Commission determined that the 1990 Rules should be as flexible as possible consistent with meaningful investor protection.  Although necessarily couched in legal terms, the 1990 Rules are essentially a codification of best practice, with much reliance placed on disclosure.  The 1990 Rules did not impose specific investment and borrowing restrictions and the Commission has the power to disapply any of the rules where it is satisfied that compliance with the provisions is not necessary in the interests of investors.

Whilst the 1990 Rules have been subject to various amendments they have not previously been the subject of a detailed review.  In light of amendments made to the rules relating to Class A open-ended collective investment schemes and the introduction of rules covering authorised closed-ended investment schemes and registered collective investment schemes it was considered appropriate to conduct such a review of the 1990 Rules.

The Commission recognises that Class B schemes, which are the most common form of open-ended collective investment schemes regulated by it, range from retail funds aimed at the “general public” via institutional funds to the strictly private funds established for a narrow range of investors, and that their investment objectives and risk profiles are similarly wide-ranging.
It is against that background that a working party consisting of investment fund sector and legal practitioners, together with staff from the Commission, has been reviewing the 1990 Rules.  The results of that review are the Draft Rules which will become mandatory for all such schemes authorised as Class B collective investment schemes under the Protection of Investors (Bailiwick of Guernsey) Law, 1987 as amended (“the Law”).  
The Draft Rules continue to place emphasis on 
· sufficient disclosures being made in the principal documents and scheme particulars that are available to investors, rather than using prescriptive requirements for issues such as investment and borrowing restrictions; and 
· investors being given sufficient time after notification of a change to the operation or management of the scheme to redeem their holdings should they wish to do so. 
In addition, the Draft Rules continue the approach referred to above that the Commission has the power to disapply any of the rules where it is satisfied that compliance with the provisions is not necessary in the interests of investors.  Finally, various provisions that required the Commission’s formal statement of approval or equivalent have been removed and replaced by notification requirements instead. 

It is intended that the Draft Rules will come into effect during the second quarter of 2012.  It is therefore important for licensees to note that any scheme authorised as a Class B Scheme and having to comply with the 1990 Rules, together with the relevant appointed Guernsey licensed entities which are providing services to the authorised scheme, will be required to comply with the 2012 Class B Rules upon their introduction, subject to the transitional provisions at Part 10.  
The following issues reflected in the draft 2012 Class B Rules are highlighted:
· Amendments to reflect the reality of differing responsibilities of the Principal Manager (if any Guernsey licensee is appointed in that role) and the Designated Manager - the Draft Rules also provide a guidance note at Rule 2. 01 covering this point;

· Updated requirements to take account of The Companies (Guernsey) Law 2008;

· Rule 2.10 which removes the requirement under section 4.06(4) of the current Class B Rules for Commission approval to any amendments to the authorised scheme’s investment, borrowing or hedging restrictions, replacing it with a notification requirement only;
· Rules 2.07(3) and 4.05(4) exemplify the change in emphasis within the Draft Rules to a disclosure-based requirement and the role of the designated trustee rather than a requirement to obtain specific approval from the Commission;
· Addition of guidance in Part 3 of the Draft Rules clarifying which parties can act as registrar to an authorised Class B scheme, which in itself is a change from the current regime that is focussed on the designated trustee, albeit that function is currently often delegated to another party.

The Commission would also like to invite comments regarding the following specific areas:
· The introduction of the concept of an ‘approved law firm’ in the definitions will mean a requirement for the Commission to approve firms;
· Should the definitions include the requirement that a ‘qualified auditor’ has a place of business in Guernsey - as currently worded?  This is the current position of, for example, the Licensees (Conduct of Business) Rules 2009;
· Rule 2.07(3) – has been amended from the current requirement, in order to require the approval of the trustee rather than the Commission to fees or charges paid out of the scheme property;

· Rule 2.08(9) attempts to prevent double charging – is the provision for prevention wide enough? 

· Whether the requirements of Rule 3, which cover the issuing of physical certificates (for example, 3.01(7)(b) and 3.02), are still necessary in light of current operating conditions, not just for future schemes but existing Class B schemes;
· Rule 3.04 retains (but in a modified form) a provision concerning default by a holder – is this Rule required or should it be removed, leaving the coverage to the discretions disclosed in the scheme particulars and provided for in principal documents?

· The Draft Rules retain (at Rule 4.04) – ‘Record of Units held by the Manager’; the Commission would welcome views on whether such a section is still necessary;
· The Commission has been asked, on the existing Class B Rules, for derogations so as not to prepare consolidated accounts; should this be a provision within Part 6?

· The working party questioned whether Rule 7.02 was required; with the exception of 7.02(2) this is a permissive rather than obligatory Rule; the Commission would welcome specific comments on this point;

· Rule 7.02(2) now makes it mandatory for a resolution for an increase in the manager’s periodic charge.
I would like to place on record my thanks to the working party who have assisted the Commission with this project.
Please provide any comments on the draft Class B Rules 2012 to ClassBRules@gfsc.gg by close of business on Thursday 5 April 2012.  A feedback statement will be issued, following the close of the consultation period and detailed consideration of the responses, covering the substantive issues raised by respondents.
As part of the consultation process a meeting is to be held on Wednesday 22 February 2012 at St James Concert & Assembly Hall at 5 pm, at which Mark Le Page and Emma Bailey will present the draft rules and provide an opportunity for further discussion.  Please contact Sue Martin (smartin@gfsc.gg) if you wish to attend that meeting.
Carl Rosumek
Director of Investment Business
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